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2005 WISCONSIN ACT

AN ACT to repeal 146.37;to amend 146.55 (7), 187.33 (3) (a) 5., 187.43 (3) (a) 5., 655.27 (1m) (b) and 655.27 (5)
(a) 1. and 2.; andb repeal and recreate 146.38 of the statuteselating to: confidentiality of health care review

recordsand immunity

The people of the state of Wisconsin, represented in
senate and assembly, do enact as follows:

SecTioN 1. 146.37 of the statutes is repealed.

SecTION 2. 146.38 of the statutes is repealed and rec
reatedto read:

146.38 Health care quality improvement activity.

(1) DeriNiTions. In this section:

(a) “Adverse action” means any actionrecommen
dationto reduce, restrict, suspend, damyoke, or faito
renewany of the following:

1. A health care entitg’clinical privileges or clinical
practice authority at a hospital or other healireentity.

2. A health care entitg'membershipn a medical
staff that is oganized under by—laws or in another health
careentity.

3. A health care entitg’participation ira defined net
work plan, as defined in s. 609.01 (1b).

4. The credentialing, accreditation, licensuegjs
tration, approval, or certification of a health care entity
(b) “Health care entity” means any of tfwlowing:

1. A health care provideas defined in s. 146.81 (1);
anambulatory sigery center as defined in s. 153.01 (1);
a home health agencgs defined in s. 50.49 (1) (a); a
homehealth aide, as defined in s. 146.40 (1) (bm); a hos
piceaide, as defined in s. 146.40 (1) (bp); a nerassis

tant,as defined in s. 146.4Q) (d); an ambulance service
provider,as defined in s146.50 (1) (c); an emgency
medicaltechnicianas defined in s. 146.50 (1) (e); a first
responderas defined in s. 146.50 (1) (hm); or any other
personwho is licensed, certified, approved, or registered
to provide health care services, including mental health
services.

2. Anindividual who is enrolled in an education or
training program that the individual must complete in
order to obtain credentials required of amdividual
undersubd. 1.

3. A person who is certified agpgovider of medical
assistancender s. 49.45 (2) (ajl1

4. A parent oganization, subsidiayyr afiliate of a
persondescribed under subd. 1. or 3.

(d) “Quality improvement activity” means an evalu
ation, review study assessment, investigation, recom
mendation, monitoring, corrective action, adverse
action,or any other action, which may include one-time,
continuouspr periodic data collection, relating to any of
thefollowing subjects:

1. The quality ofcare provided by a health care entity
or the quality of services provided by a health care entity
thathave an impact on care.

2. Morbidity or mortalityrelated to a health care
entity.

* Section 9911, WisconsIN STaTUTES 2003—-04 : BEctive date of acts. “Every act and every portion of an act enacted by the legislatu
the governotrs partial veto which does not expressly prescribe the time when it tatssbill take ééct on the day after its date of publicati
asdesignated” by the secretary of state [the date of publication may not be more than 10 working days after the date of enactment].
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3. The qualification, competence, conduct, or perfor
manceof a health care entity

-2 -

2005 Senate Bill 578

b. A person who is chged, authorized, or directed
by a person described in subd. 1. a. to conduct the quality

4. The cost or use of health care services andimprovemengctivity.

resource®f a health care entity

5. Compliance with applicable legal, ethicai;
behavioralktandards for a health care entity

6. Compliance with credentialing, accreditation, or
regulatorystandards for a health care entity and perfor
mance of credentialing, accreditation, or regulatory
activities.

7. The accreditation, licensure, registration, certifi
cation,approval, or credentialing of a health care entity

(e) “Records” includes minutes, files, notes, reports,
statementanemoranda, databases, findings, work prod
ucts,and images, regardless of the typeaihmunica
tions medium or form, including oral communications,
andwhether in statistical form or otherwise.

() “State agency” means a department, board,
examiningboard, diliated credentialing board, com
mission,independent agencgouncil, or dfice in the
executivebranch of state government.

(2) IMMUNITY FORACTSOROMISSIONS. (@) No person
acting in good faith who participates in a quality
improvementactivity to which sub. (3) applies is liable
for civil damages aa result of any act or omission by the
personin the course of the quality improvement activity

(b) The good faith of any person participating in a
quality improvement activity to whiclsub. (3) applies
shallbe presumed in any civil action. Any person who
assertghat a person has not acted in good faiththas
burdenof proving that assertion by clear and convincing
evidence.

(3) CONFIDENTIALITY AND PRIVILEGE. (&) Except as
providedin sub. (4) and in criminal proceedings, all of the
following are confidential and privileged; are sobject
to discovery subpoena, or argther means of legal com
pulsion requiring release or permittingnspection,
including compulsion by a state agenay any civil or
administrativeaction omproceeding; and are not admissi
ble as evidence in any civil or administrative action or
proceeding:

1. Records and information contained in records that
arecreated, collected, reported, aggregated,garozed
by any persoras part of a quality improvement activity
thatis conductedy any person, ganization, depait
ment,governing bodyor committee, including a com
mitteewith representatives from multiple persongaor
nizations,departments, or governing bodies, that is any
of the following:

a. A person that conducts a quality improvement
activity as requirear authorized by state or federal Jaw
as a condition of accreditation, or unddaytaw, resolu
tion, or policy; or another person who acts on that per
son’sbehalf. This subd. Ja. does not apply to a state
agency.

2. A request for records or information made as part
of a quality improvement activity described under subd.
1. by a person conducting tiqeality improvement activ
ity.

3. Notice to a health care entity that the entity is or
will be the subject of a quality improvement activity
describedunder subd. 1.

(b) Except as provided in sub. (4) (cand (g), the
confidentialityandprivilege aforded under pafa) is not
waivedby unauthorized or authorized disclosure.

(c) Records described under.daj 1. are not subject
to inspection or copying under s. 19.35 (1).

(4) EXCEPTIONSTO CONFIDENTIALITY AND PRIVILEGE.

(a) Subsection (3) does not applyrexords or informa
tion created apart from a quality improvement activity
thatare maintained by or for a health care entity for the
particularpurpose of diagnosing, treating, or document
ing care provided to an individual patient.

(an) Subsection (3) does not apply to the release to or
inspectionby a state agency oécords or information
createdapart from a quality improvement activity that are
maintainedby or for a health care entity for a purpose
otherthan as specified under péa) if the recordor
informationare not otherwise available. A state agency
may introduce such records or information into evidence
in a civil or administrative action or proceeding.

(ar) Any person who testifies during or participates
in a quality improvement activity to which su(B)
appliesmay testify in any civibr administrative action
or proceeding as to information within is her knowd
edge,but may nottestify as to information obtained
solely through his or her participation in the quality
improvemengctivity and may not testify as to any eon
clusionof the quality improvement activity

(b) Subsection (3) doewot prohibit disclosing that a
reduction restriction, suspension, denial, revocation,
failure to renew any item under sub. (1) (a) 1. thds
occurred.

(cm) A person required by state or federal law to
reportrecords or information or makecords or infor
mationaccessible to a law enforcement or other govern
mental agency may report or make accessible records or
informationto which sub. (3) (a) or (b) applies to comply
with the reporting or access requirement. A law enforce
ment or other governmental agency may introduce
recordsor informationreceived under this paragraph into
evidencen a civil or administrative action or proceeding
andmay disclose such records or information to another
law enforcement or other governmental agency

(d) If a person takes auverse action against a health
careentity or notifies a health care entifa proposed
adverse action against the health care entity as part of a
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quality improvement activity to which sub. (3) applies,
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unders. 146.31 (2) and (3);-146.346.38 (2) 895.44,

the person shall, upon request by the health care gntity 895.48,895.482, 895.51gr 895.52.

discloseto the health care entity any records in plee
son’s possession relating tthe adverse action or pro
posedadverse action. Records relating to Huwerse
actionare admissible in any civil or administrative action
or proceeding in which thieealth care entity contests the
adverseaction. A person who has authority to take an
adverseaction against a health cagatity as part of a
quality improvement activity to whiclsub. (3) applies

mayat any time disclose to the health care entity records

SecTioN 5. 187.43 (3) (a) 5. of the statutes is
amendedo read:

187.43(3) (a) 5. Proceedings based upon a cause of
actionfor which the volunteer is immune from liability
unders. 146.31 (2) and (3),-146.346.38 (2) 895.44,
895.48,895.482, 895.519r 895.52.

SEcTION 6. 655.27 (1m) (b) of the statutes is
amendedo read:

655.27(1m) (b) A health care provider who engages

relatingto a proposed adverse action against the healthin the-activities-described-in-s.-146.37-(1g)-and(@lal

careentity.

(e) A person under sub. (3) (a) 1. a. conducting a qual
ity improvement activitymay disclose the records and
informationthat are confidential and privileged under
sub.(3).

(f) A person under sub. (3) (a) 1. b. conducting aqual
ity improvement activitymay disclose the records and
information that are confidential and privileged under
sub.(3) if there is written authorization to make the dis
closurefrom whoever chayed, authorized, or directed
the person to conduct the quality improvement activity

(g) The confidentiality and privilege fafded to

recordsunder sub. (3) does not apply to records that are

disclosed to the general public under. gy or (f).

(h) A person planning an activity that would be a
quality improvement activitymay in advance of the
activity designate in writing that sub. (8pes not apply
to the records and information created, collected,
reportedaggregated, or ganized by any person as part
of the designated activity

(5) Any person who discloses informationreleases
a record in violation of sul§3), other than through a good
faith mistake, is civilly liable to any perstvarmed by the
disclosureor release.

(6) ConsTRucTION. This section shall be liberally
construedn favor of identifying records aridformation

as confidential, privileged, and inadmissible as evidence.

SecTioN 3. 146.55 (7) ofthe statutes is amended to
read:

146.557) INsuraNCE. A physician who participates
in an emeagency medical services program under this

ity improvement activity under 146.38allbe liable for

not more than the limits expressed under s. 655.23 (4) or
themaximum liability limit for which théhealth care pro
videris insured, whichever limit is greatédrhe or she is
foundto be liable under €.46.37146.38 and the fund
shallpay the excess amount, unless the health care pro
vider is found not to have acted in good faith during those
activitiesand the failure to act in good faith is found by
thetrier of fact, by clear and convincing evidencebéo
bothmalicious and intentional.

SECTION 7. 655.27 (5) (a) 1. and 2. of the statuaes
amendedo read:

655.27(5) (@) 1. Any person may file a claim for dam
agesarising out of the rendering of mediaare or ser
vicesor participation in-peer-review-activiti@squality
improvementctivity under s--146.3746.38within this
stateagainst a health care provider or an employee of
healthcare provider A persorfiling a claim may recover
from the fund only if the health care provider or the
employeeof the health care provider has coverage under
thefund, the funds named as a party in the action, and
theaction against the fund is commenced within the same
time limitation within whichthe action against the health
care provideror employee of the health care provider
mustbe commenced.

2. Any person may filan action for damages arising
outof the rendering of medical care or services or partici
pationin peer-review activitiea quality reviewactivity
unders.-146.37146.38outsidethis state against a health
careprovider or an employee of a health care provider
A person filing an action may recover from the fund only

sectionor as required under s. 146.50 shall purchaseif the health care provider or the emplopé¢he health

healthcare liability insurance in compliance with subch.
Il of ch. 655, except for those acts or omissifresphy
sicianwho, as a medicalirector reviewsas defined in
s.146.50 (1) (j). conducts a quality improvemaativity
relatingto the performance of enggncy medical techni

careprovider has coverage under the fund, the fund is
namedas a party in the actioand the action against the
fund is commenced within the same time limitation
within which the action against the health care provider
or employee othe health care provider must be eom

ciansor ambulance service providers, as specified undermenced. If the rules of procedure of the jurisdiction in

s.146.37(1g)146.38 (2)
SecTioN 4. 187.33 (3) (&) 5. of the statutes is

amendedo read:

which the action is brought do not permit naming the fund
asaparty the person filing the action may recover from
thefund only if the health care provider or thmployee

187.33(3) (a) 5. Proceedings based upon a cause ofof the health care providéias coverage under the fund

actionfor which the volunteer is immune from liability

andthe fund is notified of the action within 60 dayset



2005 Wisconsin Act -4 - 2005 Senate Bill 578

vice of process on thdiealth care provider or the mentof the time limit would be prejudicial to the pur
employeeof the health care providemhe board of gov posesof the fund and would benefit neither insureds nor
ernorsmay extend this time limit if itinds that enforce claimants.




